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Court of Appeals of the District of Columbia 


No. 6127. 

Richmond Fairfield Railway Company, Appellant, 

vs. 

United States Housing Corporations. 

. I 

1 

a Supreme Court of the District of Columbia. 

At Law. 

No. 81940. | 

Richmond Fairfield Railway Company, Plaintiff, 

vs. 

I 

United States Housing Corporation, Defendant. 

i 

United States of America, j 

District of Columbia, ss: 

i 

| 

Be it remembered, That in the Supreme C^urt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlje following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. j 

Filed October 14, 1932. j 

In the Supreme Court of the District of Columbia. 

At Law. 

I 

No. 81940. ! 


Richmond Fairfield Railway Company, Plaintiff, 

v. 

United States Housing Corporation, Defendant. 

The plaintiff, Richmond Fairfield Railway (jompany, a 
body corporate organized and existing under tjhe laws of 

1—6127a ! 
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the State of Virginia, sues the defendant, United States 
Housing Corporation, a body corporate organized and ex¬ 
isting under the laws of the State of New York and having 
its principal office and doing business in the District of 
Columbia, for that, 

Heretofore, to-wit, on the twentieth day of January, in 
the year 1921, in the County of Henrico, in the State of 
Virginia, the said defendant was seized in fee and possessed 
of certain lands situate in the said county, on which a 
town was located, and also owned and was possessed of a 
certain easement in and over certain other land being 
adjacent to the tract aforesaid and being the property 
of one Lina L. Llewellyn, the said easement being a right- 
of-way over a portion of the said land of the said Llewellyn, 
with the right and privilege to place, construct, and main¬ 
tain thereon and therein a ditch of the width of twentv- 

* 

four feet, to be used and operated as a sewer, which said 
easement and right-of-way was theretofore acquired by 
said defendant from said Lina L. Llewellvn; and 

» 7 


Prior to the said twentieth day of January, 1921, at the 
place aforesaid, the said defendant had constructed 
2 a ditch in, upon, and over the said land of the said 
Llewellvir and was on the said dav maintaining and 
operating a sewer in and over the said land, in the exer¬ 
cise of the easement and right aforesaid, and in accord¬ 
ance therewith; and 


On the day last aforesaid (January 20, 1921) and at the 
place aforesaid,!the said defendant sold to the said plain¬ 
tiff all of the lands, including said townsite in the said 
countv of Henrico, so as aforesaid owned bv the said de- 
fendant, and also the said easement and the said right-of- 
way and the right to maintain and operate the said sewer 
in and over the land of the said Llewellyn, and did convey 
to the said plaintiff all of the said property, including the 
said easement and said sewer and the right to maintain 
and operate the same, the said conveyance being made by 
a certain deed then and there dulv and validlv executed 

bv the said defendant and sealed with the seal of the said 
• 

defendant, which said deed the said plaintiff shows to the 
Court now here, the date whereof is the day and year 
aforesaid; and a copy of said deed (except for the de¬ 
scriptions of the lands) is annexed hereto; 
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By reason and effect of the premises, the said plaintiff 
became seized and possessed of the real estate aforesaid 
and did enter upon and take possession of thb same, and 
did use and operate the said sewer; 

And the said plaintiff further says that, inj and by the 

deed last above mentioned, the said defendant did covenant, 

promise, and agree to and with the said plaintiff that it, 

the said defendant, would indemnify and saVe harmless 
. . ... J 1 
the said plaintiff against any and all claims that might be 

asserted against it, and any injunction whic[h might be 
granted against it, by reason of the said plaintiff’s 
3 proper use of the land wherein the said easement 
existed and whereon the said sewer was j constructed 
as aforesaid, and that it, the said defendant, would at its 
own expense defend any action or suit which might be 
brought against the said plaintiff involving bny part of 
the said easement, and would pay and satisfy jany and all 
judgments which should be obtained against thh said plain¬ 
tiff on account of the said easement and the ! proper use 
thereof by the said plaintiff. 

And thereafter, to-wit, on the fifth day of August, in the 
year 1926, and at divers times before and after the said 
dav, the said Lina L. Llewellvn did assert against the said 
plaintiff the claim that it was not entitled to usje the sewer 
aforesaid, and did obstruct the same and prevent the said 
plaintiff from using it, and did threaten with yiolence and 
personal injury the plaintiff’s servants and agents going 
upon the land of the said Llewellyn occupied by the said 
sewer for the purpose of opening and repairing the same; 

Wherefore, and because of such obstruction, prevention, 
and threats, the said plaintiff was obliged to bring suit for 
the protection of its said property, and its rights therein, 
and did thereafter, to-wit, on the 5th day of August, in the 
year 1926, institute a suit in equity in the Circuit Court of 
the State of Virginia for Henrico County, agaipst the said 
Lina L. Llewellyn, for the purpose of obtainingl an injunc¬ 
tion restraining her from obstructing the said sewer or 
interfering with the plaintiff’s use and enjoyment of the 
same; 

And the said Lina L. Llewellyn filed in the said suit a 
cross-bill, wherein and whereby she denied thht the said 


plaintiff was the owner of the said sewer and 


entitled to 
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maintain and use the same, and she prayed that the 

4 said plaintiff be perpetually enjoined against main¬ 
taining, operating, and using the same; 

And thereafter such proceedings were had in the said 
suit that, by the decree of the said Court entered in the said 
suit, it was found that the said plaintiff had no title to the 
said easement and right-of-way and was not entitled to 
maintain the said sewer or to use the land of the said 
Llewellyn for that purpose, and by the same decree the said 
plaintiff was perpetually enjoined and restrained from 
maintaining, operating, or using the said sewer and from 
entering upon the land of the said Llewellyn, all in accord¬ 
ance with the prayer of the cross-bill so as aforesaid tiled 

in the said cause bv the said Llewellvn; 

• » 

Thereafter, to-wit, on the 17th dav of February, in the 
year 1930, the said plaintiff duly appealed from the said 
decree of the Circuit Court of Henrico Countv to the Su- 
preme Court of Appeals of the State of Virginia, and 
caused the said suit to be docketed and entered and prose¬ 
cuted in the said Supreme Court of Appeals; and there¬ 
upon such proceedings were had in the last-mentioned 
Court that, thereafter, to-wit, on the 19th day of March, 
in the year 1931, by the decree of the said Supreme Court 
of Appeals, the said decree of the said Circuit Court was 
reversed and it was adjudged that the said plaintiff 
was entitled to Ithe easement aforesaid, and should be 
granted an injunction as prayed in its suit aforesaid, which 
said decree of the Supreme Court of Appeals became and 
is final and is still in force, unreversed and unmodified. 

And the said plaintiff further says that after the com¬ 
mencement of itsisuit aforesaid against the said Llewellyn, 
to-wit, on the 24th day of November, in the year 1929, 

5 the said plaintiff notified the defendant herein that 
the said suit had been brought, stating the occasion 

therefor and the nature and purposes thereof, and did re¬ 
quest the said defendant to defend the title of said plaintiff 
to the said easement against the adverse claim asserted by 
the said Llewellyn, and to indemnify and save harmless 
the said plaintiff on account of its costs and expenses in¬ 
curred and laid out in the said suit and on account of the 
injunction therein as aforesaid obtained by the said 
Llewellyn; but the said defendant did not nor would defend 
the said cross-bill of the said Llewellyn in the said suit, 
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j 

nor did it pay any part of the costs and expenses incurred 
and laid out by the said plaintiff in prosecuting and de¬ 
fending the said suit. 

And the said plaintiff, in the prosecution of ^he said suit 
in the Circuit Court of Henrico County and in the Supreme 
Court of Appeals, and in defending its title! to the said 
easement and its right to maintain the said; sewer, was 
obliged to expend and did in fact expend the! full sum of 
Six Thousand Three Hundred and Four Dollars and 
Twenty-two Cents ($6,304.22); but the said defendant, al¬ 
though thereunto requested, has not paid to thb said plain¬ 
tiff the said sum or any part thereof, but so to clo altogether 
neglects and refuses, to the damage of the said plaintiff 
in the full amount of the said sum. 

And so the said plaintiff says that the said defendant has 
not kept with the said plaintiff the covenants so as afore¬ 
said made between them, but has broken the same, and to 
keep the same has hitherto wholly refused and still refuses; 
and therefore the said plaintiff brings its suit; and the 
plaintiff claims on account thereof the $aid sum of 
6 Six Thousand Three Hundred and Four [Dollars and 
Twenty-two Cents ($6,304.22), with interest thereon 
at the legal rate from the said Ninteenth day of March, 
in the year 1931, together with the costs of this action. 

GUY B. HAZELGROVE, 

W. W. SPALDING, and 
MASON, SPALDING & Me ATE E, 

A ttorneys for Plaintiff. 

Exhibit A. 

Filed December 12, 1932. j 

i 

Copy. | 

Deed. 

| 

This indenture, made this the 20th dav of January, in 
the year one thousand, nine hundred and twenty-one, be- 
tween the United States Housing Corporation, j a corpora¬ 
tion organized and existing under and by virtue of the 
laws of the State of New York, acting by authority of the 
President of the United States of America, andj the Secre¬ 
tary of Labor, as the duly authorized agent of ^aid United 
States for the purposes herein set forth; and jthe United 

2—6127a 
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States of America, acting: bv the Secretary of Labor in that 
behalf under the powers conferred upon him by Section 
5 of the Act of Congress entitled, “An Act to Authorize 
the President to Provide Housing for War Needs,” ap¬ 
proved May 16, 1918, as amended by Section 89 of the 
Sundry Civil Act for the Fiscal year 1919-20, parties of the 
first part, and the Richmond-Fairfield Railway Company, 
a corporation, duly organized and existing under the laws 
of the State of Virginia, party of the second part. 

7 Whereas, bv a certain contract of date of Julv 30, 

1920, the United States Housing Corporation agreed 
to sell to Oliver J. Sands certain real property hereinafter 
more fully described, under the terms of which said con¬ 
tract the said Oliver J. Sands was given the right and 
privilege of transferring and assigning all his right'there¬ 
under to the Richmond-Fairfield Railway Company, which 
at the date of said contract was being organized; and, 

Whereas, the said Oliver J. Sands did on the 6th day of 

August, 1920, assign and transfer all his rights in and to 

said contract to the said Richmond-Fairfield Railwav Com- 

♦ 

pany and has requested that this conveyance be made to 
that Company; and, 

Whereas, the said Richmond-Fairfield Railway Company 
has complied with all the terms of said contract of sale: 

Now, Therefore, Indenture Witnesseth: Thai for and in 
consideration of the premises, and of the sum of Forty- 
eight Thousand Dollars ($48,000.00), of which sum Twenty- 
five Hundred Dollars ($2,500.00) is paid in cash, and the 
balance, the sum of Forty-five Thousand, Five Hundred 
Dollars ($45,500.00), is evidenced by notes of the Richmond- 
Fairfield Railway Company, of even date herewith, and 
secured to be paid by deed of trust on the property herein 
conveyed, the receipt whereof is hereby acknowledged, the 
United States Housing Corporation does hereby grant, 
bargain, sell and convey, with General Warranty, unto the 
party of the second part, all of those certain tracts or par¬ 
cels, of land, with the improvements thereon and appurte¬ 
nances thereto belonging, lying, being and situate in the 
Countv of Henrico. State of Virginia, and described as 
follows: 

(1) “All that certain lot, piece or parcel of land, 
etc. 
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All property and rights mentioned in a certaip requisition 
filed by the Acting Secretary of Labor of the United States, 
dated July 12th, 1919, and recorded July 15,11919, in the 
Clerk’s Office of the Circuit Court of Henricp County, in 
Deed Book 213-B, page 373, and a certain othej* requisition 
filed bv the Acting Secretary of Labor of the Uiiited States, 
dated September 10th, 1919, and recorded September 18th, 
1919, in Deed Book 214-A, page 44, in the last rpentioned of 
which the same is described as follows: 

i 

“The fee to all of the right, title and interest bf any char¬ 
acter, whatsoever, legal or equitable, vested in or belong¬ 
ing to any person in and to an easement or right of way for 
sewer 24 feet in width, over and upon that lot, tract, piece 
or parcel of land hereinafter described, together with all 
improvements thereon, and all rights, roads, ways, waters, 
privileges, easements and appurtenances therjeto belong¬ 
ing, or in anywise appertaining, said easement and right of 
way and property upon which the same is located being 
more particularly described as follows: An easement or 
right of way for sewer 24 feet in width, on, over, and upon 
that certain piece, parcel or lot of land claimed by S. I. and 
Lyna N. Llewellyn, running in a general Easterly direc¬ 
tion across the same and to be located approximately as is 
shown on plat hereto attached and made a part hereof; said 
boundary of land upon which said right, of way is to be con¬ 
structed being that certain tract of land, claimed by 
9 S. I. and Lvna X. Llewellvn as aforesaid, icontaining 
103.6 acres, more or less, situate in the jCounty of 
Henrico, in the State of Virginia, about six milels from the 
City of Richmond, on York River Railway, and adjoining 
the land now, or late of James E. Lyne, and other^, together 
with all its appurtenances, being the same property con¬ 
veyed to the said S. I. and Lyna X. Llewellyn jbv Robert 
Frazier and Wife, by deed dated March 27th, 1905, and 
recorded in Deed Book 172-A, page 317.” 

The said United States Housing Corporation j expressly 
covenants and agrees that it will indemnify and s^ive harm¬ 
less the said Richmond-Fairfield Railway Company against 
any and all claims for damages that may bq asserted 
against it, and any injunction which may be granted against 
it by reason of the proper use of said strip of land known 
as “easement for sewer” (as shown on the blueprint at- 
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tached to the requisition) by which the same was acquired 
by the United States of America; it will defend at its own 
expense any action or suit which may be brought involv¬ 
ing any part of said strip or the proper use thereof, and 
will pay any and all judgments which may be obtained 
against the said Richmond-Fairfield Railway Company on 
that account, provided, however, that this paragraph shall 
be inoperative and of no effect as to claims, suits, injunc¬ 
tions or judgments arising out of wrongful, improper or 
negligent acts, or user, by the party of the second part, its 
officers, agents, servants and employees, of said “Easement 
for sewer” as shown on said plat last abovementioned. 

The United States of America Joins in this deed for the 
purpose only of granting, releasing and quit-claiming, with¬ 
out warrant'v, unto the Richmond-Fairfield Railwav 
10 Company, all title and interest of the said United 
States of America in and to the property described 
under paragraphs numbered 87 and 88 hereof. 

The said United States Housing Corporation covenants 
that it is seized in fee simple of the property hereby con¬ 
veyed ; that it has the right to convey the same to the gran¬ 
tee in fee simple; that it has done no act to encumber the 
same; that the grantee shall have quiet possession thereof, 
free from all encumbrances, and that it will execute such 
further assurances thereof as may be requisite. 

In witness whereof, the United States Housing Corpora¬ 
tion has caused these presents to be signed in its corporate 
name by its President, and its corporate seal to be hereunto 
affixed, dulv attested bv its Secretary, and the United States 

of America has executed the same bv the Secretarv of 

• • 

Labor and has caused the seal of the Department of Labor 
to be hereunto affixed on this, the day and year first above 
written. 

UNITED STATES HOUSING COR¬ 
PORATION, 

By ROBERT WATSON, 

President. 


Attest: 

HERBERT V. JUUL, 

Secretary. 

UNITED STATES OF AMERICA, 
By W. B. WILSON, 

Secretary of Labor. 
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District of Columbia, 

City of Washington: 

I, John M. Kline, a Notary Public in and for the City of 
Washington, in the District of Columbia, do hereby 
11 certify that Robert Watson, President, and Herbert 
V. Juul, Secretary, of the United States Housing 
Corporation, whose names are signed to the foregoing and 
above annexed writing, bearing date on the 20th day of 
January, 1921, have severally acknowledged tfie same be¬ 
fore me in mv Citv and District aforesaid. 

* v 

Given under my hand and Notarial Seal this! 25th day of 
January, 1921. My commission expires June 28, 1925. 

JOHN M. KLINE, 
Notary Public for District 

of Columbia. 


District of Columbia, 

City of Washington. 

I, J. C. Watts, a Notary Public in and for the Citv of 
Washington, in the District of Columbia, do hereby certify 
that W. B. Wilson, Secretary of Labor of the United 
States of America, whose name is signed to th'e foregoing 
and above annexed writing, bearing date on tie 20th day 
of January, 1921, has acknowledged the samd before me 
in mv citv and District aforesaid as and for the act and 

V V 

deed of the United States of America. 

Given under my hand and notarial seal this 25th day of 
January, 1921. j 

My commission expires Sept. 8, 1924. 

J. C. WAtTS, 
Notary Public for district 

of Columbia. 

This deed was presented in the office pf the clerk 
12 of the Circuit Court of the County of Heprico on the 
2nd day of February, 1921, and with thp certificate 
annexed, admitted to record at 5 o’clock P. M. 

I 

Teste: i 

SAMUEL P. WADDILL, | 

Clerk, 
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(Recorded in Deed Book 216-B, page 186.) 
An Extract: 

Aftpcf * 

A. B. McCLUNG, 

Deputy Clerk. 

Bill of Particulars. 

Filed November 11, 1932. 


Now comes tho plaintiff and, in response to motion by 
defendant for a bill of particulars, presents the following 
as its bill of particulars in the above entitled cause: 

“November 23rd, 1929. 

The Honorable the Secretary of Labor, 

Washington, D. C. 


Inquiry Re United States Housing Corporation. 
Gentlemen : 

During the conduct of the late war your department 
cooperated with the United States Housing Corporation 
in the matter of the management of land requisitioned by 
the Government. We should like to inquire whether the 
United States Housing Corporation is still a going con¬ 
cern, and if not, to what officials its duties have been trans¬ 
ferred. 

In the event that you have the kindness to transmit this 
inquiry to the proper officials, we should like to state that 
a conveyance was made on January 20, 1921 from the 
United States Housing Corporation and the United States, 
acting through the Secretarv of Labor, to the Rich- 
13 mond Fairfield Railway Company, a Virginia Cor¬ 
poration. Among other property this deed conveyed 
an easement of right or wav for a sewer across the land 
of one Lvna M. Llewellyn, near Fairfield, Virginia. This 
deed contained on the part of the Housing Corporation a 
covenant of general warranty, and a distinct covenant to 
defend any suits or actions brought against the grantee 
by reason of the use of the easement. This easement had 
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been requisitioned in 1919, but the original owi^er had never 
been paid compensation. We desire to give notice to the 
Housing Corporation or its successors that the matter of 
title is now in litigation in the Virginia couj't at the in¬ 
stance of the original owner and we hereby ihake demand 
on said Corporation, or its successors, to come in and de¬ 
fend this suit under its covenant, or to stand hound by the 
adjudication which results. 

In this regard we should be verv much indebted to the 
Corporation or its successors, if they so desirej for sending 
us any authorities they may have bearing on the question of 
the moment of transfer of title to the Government, under 
the requisition proceedings above outlined. 

Hoping to hear from you at an early date, ive are, 
Respect full v vours, 

' WILLIAMS & MULLE^, 

Counsel for Richhnond, 
Fairfield Railway Company . 

Bv-' i 

GDG:RB. S 


“Cost in Connection With Sewer Through the Lletvellyn 

Property. 


Mar. 3/30. Paid Williams and Mullen for print¬ 
ing transcript Llewellyn case. 

Nov. 19/30. Paid H. Stewart Jones, Clerk of ^he 

Supreme Court, for additiopal 
court costs in Llewellyn case 
Mar. 6/31. Paid Williams and Mullen for print¬ 
ing reply brief in Llewellyn case. . 
Apr. 13/31. Paid Williams and Mullen for print¬ 
ing and filing petition to rehear 

Llewellvn case.I.. 

► 

For photostatic copies of plat shew¬ 
ing sewer system .|. . 

14 Apr. 22/31. Paid Williams and Mullen for 

court costs of Mandate of the Su¬ 
preme Court in Llewellyn case. |. 
May 13/31. Paid Williams and Mullen for copy of 

opinion in Llewellyn case.|. . 

Nov. 6/31. Paid J. B. Barker, A. T. Harvie and 

John W. Bates for appraisal of ahd 

witness in Llewellvn case.i.. 

* ! 


$340.00 

16.86 

34.00 

45.00 

20.00 

2.59 

10.85 

225.00 
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Nov. 9/31. Paid Mrs. Harriet W. Elam for steno¬ 
graphic work in Llewellyn case.... 15.00 

Dec. 29/31. Paid S. P. Waddill, Clerk for fees in 

Llewellyn case. 3.65 

Feb. 11/32. Paid Tabb, Brockenborough & Bag- 

land for injunction Bond—for 1926- 
1927-1928-1929-1930-1931 at $50.00 

per year, in Llewellyn suit. 300.00 

Aug. 1931. Cost of extending sewer line from 

outfall to company property on 

order of Supreme Court. 1,961.79 

Bill of Williams and Mullen for fees 

and cost in Llewellyn case. 3,029.48 

Attorneys’ fees when Llewellyn case 
handled by Mr. Doswell in lower 
court (estimated) . 300.00 


$6,304.22 

MASON, SPALDING & McATEE, 
Bv GUY MASON, 

Attorneys for Plaintiff. 

15 Amendment to Declaration . 

Filed January 16, 1933. 

• •••••• 

The plaintiff, Richmond Fairfield Railway Company, by 
leave of Court, now amends its declaration herein as fol¬ 
lows : 

The ninth paragraph of the declaration, reading as fol¬ 
lows : 

“And the said Lina L. Llewellyn filed in the said suit a 
cross-bill, wherein and whereby she denied that the said 
plaintiff was the owner of the said sewer and entitled to 
maintain and use the same, and she prayed that the said 
plaintiff be perpetually enjoined against maintaining, op¬ 
erating, and using the same;” 

is herebv amended to read as follows: 

“And on October 3, 1927, the said Lina L. Llewellyn 
filed in the said suit a cross-bill, wherein and whereby she 
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denied that the said plaintiff was the owner! of the said 
sewer and entitled to maintain and use the shme, and she 
prayed that the said plaintiff be perpetually enjoined 
against maintaining, operating, and using thejsame;” 

The tenth paragraph of the declaration, no\ir reading as 
follows: j 

“And thereafter such proceedings were hacj in the said 
suit that, by the decree of the said Court entered in the said 
suit, it was found that the said plaintiff had no title to the 
said easement and right-of-way and was noti entitled to 
maintain the said sewer or to use the land j of the said 
Llewellyn for that purpose, and by the same decree the 
said plaintiff was perpetually enjoined and restrained from 
maintaining, operating, or using the said sewer and from 
entering upon the land of the said Llewellyn, all in accord¬ 
ance with the prayer of the cross-bill so as aforesaid hied 
in the said cause bv the said Llewellvn;” 


is hereby amended to read as follows: 

“And thereafter such proceedings were had! in the said 
suit that, by the decree of the said Court entered on No¬ 
vember 11, 1929 in the said suit, it was found that the said 
plaintiff had no title to the said easement and ijight-of-way 
and was not entitled to maintain the said!sewer or to 
16 use the land of the said Llewellyn for tl>at purpose, 
and by the same decree the said plaintiff was per¬ 
petually enjoined and restrained from maintaining, operat¬ 
ing, or using the said sewer and from entering upon the 
land of the said Llewellyn, all in accordance with the prayer 
of the cross-bill so as aforesaid filed in the said cause by 
the said Llewellyn 


Wherefore, plaintiff pravs as in its original declaration. 

GUY B. HAZELGROVE, of ! 
WILLIAMS AND MULLEN; j 
W. W. SPALDING, of 
MASON, SPALDING & McATEE, 

Attorneys for Plaintiff. 

No objection. 

J. J. WILSON, 

Assist. U. S. Attorney. 
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Demurrer to Declaration as Amended. 

Filed February 28, 1933. 

• •••••• 

Comes now the defendant in the above entitled cause, 
bv its attorney, Leo A. Rover, United States Attorney in 
and for the District of Columbia, and says that the plain¬ 
tiff's declaration as amended is bad in substance. 

LEO A. ROVER, 

United States Attorney, 

JOHN J. WILSON, 

Assistant United States Attorney, 

THOS. W. O’BRIEN, 

General Counsel, United States 

Housing Corporation, 
Attorneys for Defendant. 

Note: Among the matters of law intended to be 
17 argued at the hearing upon the foregoing demurrer 
are the following: 

1. Said declaration fails to allege a cause of action 
against this defendant. 

2. Said declaration fails to allege due and proper notice 
to this defendant, thus relieving it of any liability under 
its covenant of warranty. 

3. Said declaration fails to allege a breach on the part 
of this defendant of its covenant of warranty set out in the 
copy of the deed annexed to, and made a part of, the 
declaration. 

4. Said covenant of warranty is inoperative and of no 
effect because of the wrongful, improper and negligent 
acts, or user, by the said plaintiff of said “easement for 
sewer ’ ’. 

5. And for other reasons apparent of record. 

Memorandum Opinion. 

Filed May 23, 1933. 

• •••••• 

In my opinion the demurrer must be sustained upon the 
ground, primarily, that there was no breach of the special 
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indemnifying covenants made in connection \yith the con¬ 
veyance of the right of way. The final outcome of the 
Virginia suit sustained the title to the right of way, but 
indicated that it was being improperly used for an open, 
rather than a closed, sewer. The indemnifying clause ex¬ 
pressly provides against its operation as to apv improper 
acts of user, etc. If breach is assumed, the njature of the 
covenants is such as to fairly imply the right of the 
covenantor (defendant herein) to notice of the claim and 

action asserted in the cross-bill of Llewellvni in the Vir- 

* 

ginia suit. 

In accordance with the agreement of respective counsel, 
the opinion in the case of Richmond Fairfield Railway 
Company v. Linda L . Llewellyn , 156 Va. 258, has been read 
and considered along with the bill of cofnplaint. 

18 The demurrer will be sustained. 

Dated Mav 22, 1933. 

JAMES M. PROCTOR, 

j Justice . 

i 

i 

Second Amendment to Declaration L 

I 

Filed Mav 31, 1933. 

******* 

Plaintiff, Richmond-Fairfield Railway Company, by leave 
of the Court, now amends its declaration herein! as follows: 

In the action in the Circuit Court for Henrico County, 
Virginia, of plaintiff against Lina L. Llewelhjn, referred 
to in the original petition herein, said Llewellyn filed an 
answer and cross bill wherein she alleged, afnong other 
things, the following: 

“A. That heretofore, about the year 1905, this respond¬ 
ent and her husband, Sylvester I. Llewellyn, purchased of 
one, Dr. Robert Frazier, a tract of One hundrejd and Five 
(105) acres of land, located in Henrico County, Virginia, 
on the road between Seven Pines and Fair Oal^s, and took 
possession of and occupied and not improved property and 
continued to live there up until the year 1918; j 

“B. That in the vear 1917, the United States bf America 
declared war on Germany, and thereafter, (he United 
States, acting through its agencies, as set out | in the bill 


I 

I 
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aforesaid and as shown by the several exhibits a right 
of way for a sewer through the premises aforesaid; 

“C. That, in pursuance to its attempt to requisition the 
property of your respondent and of her said husband, 
who was then alive, the United States Government had the 
property of your respondent appraised, and offered her in 
damages therefor, the sum of Three Thousand and Forty- 
One Dollars and Sixty-six Cents ($3,041.66), and shortly 
thereafter, withdrew said offer, claiming that the offer had 
been made without proper authority and no longer stood, 
all of which is shown by a letter from Capt. Wm. M. Pierce, 
G. M. C., dated August 25, 1921, a copy of which 
19 is herewith filed and which reads as follows: 


“ ‘Under date of June 11, 1921, an award in the sum of 
$3,041.66 was! recommended by this Board and in settle¬ 
ment of vouriclaim for damage to vour farm bv a sewer 
outlet from Seven Pines Ordinance Depot. 

“ ‘This Board is now advised by the U. S. Housing Cor¬ 
poration, that the sewer right of way in question was re¬ 
quisitioned by the Acting Secretary of Labor and an award 
for the taking of the property has already been made by the 
Secretary of ,Labor. This Board is, therefore, without 
jurisdiction in the premises and the action taken has re¬ 
scinded and the claim denied.’ 


“That the claim, as set out in said letter, referred to a 
communication of May 21,1919, from L. K. Sherman, Presi¬ 
dent of the United States Housing Corporation, in which 
they had attempted to settle with and require your respond¬ 
ent to accept Fifty Dollars ($50.00) in settlement of any 
damages done to her property by reason of the sewer afore¬ 
said, and to the subsequent action of the said board in as¬ 
sessing her damages at Fifty Dollars ($50.00), although, 
as will be seen, as herein set out, another agency of the 
Government had assessed her damages at $3,041.66; 

“D. That, in addition to this, on June 21, 1921, L. W. 
Cass, Lt. Colonel of L T nited States Army, Acting Chair¬ 
man of the War Department Claims Board, wrote a letter 
to your respondent, of which a copy is herewith filed, which 
letter, in part, reads as follows: 

“ ‘I fully realize that the Housing Corporation had no 
right to and should not have placed the sewer line on your 
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premises without your permission and without a valid 

agreement with you fixing compensation fori the use of 

your property, nor had they any right to subject you and 

other inhabitants of that neighborhood to the unsanitary 

conditions that now exist as a result of emptying sewerage 

into a stream that has not sufficient volume of water to 

carry it awav. ’ 

* * 

i 

“E. That in spite of the foregoing, and in spite of the fact 
that the Government agencies, as shown by the above let¬ 
ter, knew and admitted that the right of way Jin question 
had been not properly taken and was being Used and oc¬ 
cupied contrary to the rights of your respondent, on the 
20th day of January, 1921, the United States [Department 
of Labor, Bureau of Industrial Housing and 'Transporta¬ 
tion, attempted by its deed of that date, to grdnt and con¬ 
vey unto the Richmond-Fairfield Railway Company the 
fee simpl?/ right in and title to a right of way for a sewer 
Twenty-four (24) feet in width, over and upoti the prop¬ 
erty of your respondent, which right of way was described 
as running in accordance with a certain plat jtheretofore 
made and attached to said deed. 

20 “That the deed clearly shown on its face that there 
was existing, at the time, in the mind of the grantor, 
a serious doubt as to the title it had — and to said right of 
way, and as to whether or not it could properly; convey the 
same since the said deed provided that the United States 
Housing Corporation especially covenanted and agreed 
that it would indemnify and save harmless the grantee, by 
reason of any damages or any injunction whiqh might be 
procured against it on account of the sewer easement 
aforesaid; 

“F. That your respondent further charge^ that the 
United States Government, through its agencies aforesaid, 
has never acquired a right or title to the right] of way in 
question because the Act of Congress under which the at¬ 
tempted requisition was made was unconstitutional in that 
it sought to deprive persons of their property without due 
process of law; that it deprived your respondent of the 
right of trial by jury in a controversy exceeding Twenty 
Dollars ($20.00); that it sought to substitute requisition 
for condemnation; 

“G. And your respondent also charges and asserts that 
the action of the United States Government in attempting 
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to take her property as aforesaid, through its process of 
requisition was contrary to and in defiance of the laws of 
the State of Virginia, in that it sought thereunder to ac¬ 
quire title without actually paying compensation therefor; 

“And further, that no compensation has ever been paid 
therefor, and for the above reasons, that the United States 
Government, through its agencies aforesaid, has never 
acquired title to the sewer right in question and could not, 
therefore, transfer to the Richmond-Fairfield Railway 
Company any right, title or interest therein. 

“H. That, as has been shown by the aforesaid letter 
from Lt. Colonel L. W. Cass, the United States Housing 
Corporation had been, prior to the conveyance aforesaid, 
using the lands of your respondent as a sewer outlet with¬ 
out proper authority and without due process of law, and 
were actually trespassers thereon, and, since the convey¬ 
ance aforesaid to the said Richmond-Fairfield Company, 
the said Richmond-Fairfield Railway Company has, like¬ 
wise, used the premises of your respondent as a sewer out¬ 
let and for sewerage purposes, without having any right, 
title or interest therein or thereon, and that the said hous¬ 
ing corporation and its successors, the Richmond-Fairfield 
Railway Company, are and have been, ever since they com¬ 
menced to use the premises aforesaid, trespassers upon the 
property of your respondent.” 

Issue having been made bv answer to such cross bill of 
said Llewellyn, the cause came on for hearing before 
21 the Circuit Court of Henrico County, Virginia. On 
November 11, 1929, that Court held that the United 
States Government by its requisition acquired no title to 
the easement or right of way through the lands of said 
Llewellyn and consequently that no title to such easement 
or right of way ever vested in the defendant herein; and, 
further, that the deed of defendant herein to plaintiff did 
not vest any title in plaintiff to such easement or right of 
way. Consistent with this opinion, the said Court perpet¬ 
ually enjoined and restrained plaintiff from maintaining 
and operating the sewer through the lands of said 

Llewellvn. 

•> 

On appeal to the Supreme Court of Virginia from such 
decree of the Circuit Court of Henrico County, plaintiff 
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herein submitted two general assignments of error, as 
follows: 

“(1) The Court erred in failing to hold tliat the com¬ 
plainant has title to the easement in question, and in hold¬ 
ing that the respondent has complete title to the land. 

“(2) The Court erred in overruling the complainant’s 
plea of the statute of limitations and in issuing an injunc¬ 
tion according to the prayer of the cross bill, f.hus holding 
that the five year statute of limitations had not run on the 
cause of action for flowage outside the easement.” 

1 

The decision of the Supreme Court of Virginia on such 
appeal reversed the decision of the Circuit Corirt for Hen¬ 
rico County, holding that the title of plaintiff herein to 
said easement or right of way for a sewer wOs good and 
sufficient for all purposes. 

Wherefore plaintiff pravs as in its original declaration. 

GUY B. HAZELGR6VE, 

GUY MASON, 

AY. W. SPALDING, 

Attorneys for \Plaintiff. 

\ 

I 

22 Motion to Strike Second Amendment to declaration. 

i 

Filed June 20, 1933. | 


Comes now the United States Housing Corporation, de¬ 
fendant in the above entitled cause, by its attorneys, and 
moves the Court to strike the plaintiff’s Second Amend¬ 
ment to its Declaration filed herein, for the reason that said 
amendment does not cure the defects in the plaintiff’s al¬ 
leged cause of action as to which this Court, on Mav 22nd, 

o 7 I * 7 

1933, sustained the defendant’s demurrer. 

LEO A. ROVER, 

United States Attorney, 

JOHN J. WILSON, 

Assistant United States Attorney , 
THOMAS AY. O’BRIEN,! 

AY, | 

General Counsel , United Stated 

Housing Corporation , 
Attorneys for Defendant . 
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Mem orandum Opinion. 

Filed October 5, 1933. 

• *••••• 

Heard on motion to strike second amendment to declara¬ 
tion, which by agreement of respective counsel has been 
treated as a demurrer. 

In my opinion the amendment does not change the nature 
of the case as stated bv the declaration as first amended, to 
which a demurrer was sustained. Accordingly the present 
motion, treated as a demurrer to the declaration as 
23 secondly amended, will be sustained. 

< )ctober 4, 1933. 

JAMES M. PROCTOR, 

Justice. 

Supreme Court of the District of Columbia. 

Friday, October 6, 1933. 

Session resumed pursuant to adjournment, Hon. .James 
M. Proctor, Justice, presiding. 


Comes now the plaintiff by its attorney of record and 
elects to stand upon its declaration as amended, whereupon, 
it appearing to the Court that a motion to strike said second 
amendment to the declaration was treated as a demurrer 
and sustained upon the 5th day of October, 1933, judgment 
is ordered in accordance therewith. 

Wherefore, it is considered that plaintiff take nothing 
bv this action that defendant go hence without dav, be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by its attorney 
of record, in open Court, notes an appeal to the Court of 
Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 
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24 Memorandum. 

October 6, 1933.—$50.00 deposited by Plaintiff in lieu of 
undertaking for costs on appeal. 

Assignment of Errors. 

Filed October 12, 1933. ! 

7 i 

J 

* * • * * • * 

i 

Now comes the plaintiff, by its attorneys of record, and 
alleges that in the record and proceedings hjerein there 
are errors in the following particulars hereinafter set forth. 

The Court erred: 

1. In sustaining defendant’s demurrer to; plaintiff’s 
declaration as amended, by order entered on May 22, 1933. 

2. In sustaining defendant’s motion to strike] treated as 

a demurrer to plaintiff’s declaration as amended, by order 
of October 5, 1933. j 

3. In dismissing plaintiff’s declaration as amended on 
the alleged ground that such declaration as arhended did 
not state a cause of action against defendant. 

4. In holding that the declaration as amendjed did not 
allege a breach of the covenant of special indemnity relat¬ 
ing to the easement involved in this case. 

5. In holding that the effect of the allegations of the 
declaration as amended was to admit an improper use by 
plaintiff of such easement. 

6. In holding that the nature of such covenant 1 , of special 
indemnity was “such as to fairly imply the rilght of the 
covenantor (defendant herein) to notice of the j claim and 

action asserted in the cross bill of Llewellyn in the 

25 Virginia suit.” j 

7. In other respects apparent of record, j 

Wherefore, on account of the foregoing errors appear¬ 
ing on the face of the record herein plaintiff prays that the 
judgment herein be reversed by the Court of Appeals of 
the District of Columbia. 

GUY MASON, 

W. W. SPALDING, 

GUY HAZELGROVE, 

Attorneys for Plaintiff , 
Richmond Fairfield Railway Co. 
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Designation for Preparing Record. 

Filed October 12, 1933. 

• •••••* 

Now comes Richmond Fairfield Railway Company, the 
appellant in the above entitled cause, and designates the 
parts of the record which it desires to have included in the 
transcript, said parts being considered sufficient for the 
determination of the questions raised on appeal, namely: 

1. Declaration and exhibit. 

2. Amendment to declaration. 

3. Bill of Particulars. 

4. Demurrer of defendant. 

5. Memorandum of Justice Proctor, dated May 22, 1933, 
sustaining defendant’s demurrer. 

6. Second amendment to declaration. 

7. Motion of defendant to strike. 

8. Memorandum of Justice Proctor, dated October 

26 4, 1933, treating motion to strike as a demurrer and 
sustaining same. 

9. Memo.: Plaintiff elected to stand on declaration as 
amended. 

10. Memo.: Judgment for defendant. 

11. Memo.: Plaintiff appeals and deposits $50.00 cash 
for costs. 

Together with a copv of this designation. 

GUY MASON, 

W. W. SPALDING, 

GUY HAZELGROVE, 

' Attorneys for Plaintiff , 

' ' Richmond Fairfield Railway Co. 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , .<?.?; 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
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transcript, in cause No. 81940 at Law, whereip Richmond 
Fairfield Railway Company is Plaintiff and United States 
Housing Corporation is Defendant, as the sapie remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe n}y name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of December, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6127. Richmond Fairfield Railway Company, Appel¬ 
lant, vs. United States Housing Corporation.! Court of 
Appeals, District of Columbia. Filed Dec. 7, 1933. Henry 
W. Hodges, Clerk. 
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No. 6127 


KICHMOND-FAIRFIELD RAILWAY COMPANY, 

Appellant, 

v. 

UNITED STATES HOUSING CORPORATION, 

Appellee. 


BRIEF FOR APPELLANT, i 

I 


May it Please the Court: 

This appeal involves the correctness of the judgment of 
the Supreme Court of the District of Coluinbija dismissing 
appellant’s declaration as amended in an action for dam¬ 
ages for a breach of a covenant of indemnity. The case was 
decided below on demurrer to the petition as amended 
(Rec. 20). 

The parties to this appeal will be referred to in this brief 
as they were in the court below, i. e., as plaintiff and 
defendant. 


Id 
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Statement of the Case. 

In the declaration as amended, plaintiff alleged as 
follows: 

Plaintiff is a Virginia corporation, while defendant is a 
New York corporation with principal offices in the District 
of Columbia. 

On January 20, 1921, defendant owned certain lands 
located in Henrico County, Virginia, on which a town had 
been built, also an easement in and over certain other lands 
in the same neighborhood owned bv Lina L. Llewellvn, “the 
said easement being a right-of-way over a portion of the 
said land of the i said Llewellyn, with the right and privi¬ 
lege to place, construct, and maintain thereon and therein 
a ditch of the width of twenty-four feet, to be used and 
operated as a sewer, which said easement and right-of-way 
was theretofore acquired by said defendant from said Lina 
L. Llewellyn” (Rec. 2). 

Before the date mentioned (January 20, 1921), the de¬ 
fendant constructed a ditch and maintained and operated a 
sewer along and over this right-of-way (Rec. 2). 

On January 20, 1921, defendant sold such lands and 
easement to plaintiff for a consideration expressed in the 
deed of $48,000. A copy of the deed except for the descrip¬ 
tion of the townsite was filed as an exhibit to the petition. 
Tt contains two covenants, viz: 

(a) With reference to the townsite and the easement, a 
covenant of general warranty (Rec. 6). 

(b) With reference to the easement alone, the following 
covenant, upon the proper construction of which the pres¬ 
ent case turns (Rec. 7-S): 

“The said United States Housing Corporation ex¬ 
pressly covenants and agrees that it will indemnify 
and save harmless the said Richmond-Fairfield Rail- 



way Company against any and all claims for damages 
that may be asserted against it, and any injunction 
which may be granted against it by reason of the 
proper use of said strip of land known as ‘ easement 
for sewer’ (as shown on the blueprint attached to the 
requisition) by which the same was acquired by the 
United States of America; it will defend at its own ex¬ 
pense any action or suit which may be brojught involv¬ 
ing any part of said strip or the proper iuse thereof, 
and will pay any and all judgments which| may be ob¬ 
tained against the said Richmond-Fairficld Railway 
Company on that account, provided, howevjer, that this 
paragraph shall be inoperative and of no effect as to 
claims, suits, injunctions or judgments arising out of 
wrongful, improper or negligent acts, or user, by the 
party of the second part, its officers, agents, servants 
and employees, of said ‘Easement for sewej*’, as shown 
on said plat last above-mentioned.” ! 

i 

! 

On August 5, 1926, and at divers times before and after 


that date, Mrs. Llewellyn, the owner of the landb subject to 
the easement, did “assert against the said pjlaintiff the 
claim that it was not entitled to use the seweif aforesaid, 
and did obstruct the same and prevent the sajid plaintiff 
from using it, and did threaten with violence aijid personal 
injury the plaintiff’s servants and agents going upon the 
land of the said Llewellyn occupied by the saic| sewer for 
the purpose of opening and repairing the samef’ (Rec. 3). 

To meet the situation thus created, plaintiff filled its bill 
in equity in the Circuit Court of Henrico Count3^, Virginia, 
against Mrs. Llewellyn to restrain her from obstructing the 
sewer and from interfering with plaintiff’s use land enjoy¬ 


ment of the easement. This suit was filed on August 5,1926 
(Rec. 3). | 

On August 3, 1927, Mrs. Llewellyn filed in tligt action a 
cross-bill wherein she presented the claim that plaintiff was 
not the owner of the easement because its grantor, defend- 
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ant United States Housing Corporation, was possessed of 
no title thereto which it could convey to plaintiff. 

The second amendment to the declaration in the present 
case quotes at some length the allegations of Mrs. Llewel¬ 
lyn’s cross-bill in the Virginia suit (Rec. 15-18). It is 
shown therein that the property was acquired by requisi¬ 
tion rather than bv condemnation bv the United States 
Government for the defendant. Summing up her allega¬ 
tions on this point, Mrs. Llewellyn alleged in her cross-bill 
(Rec. 17-18): 

“F. That your respondent further charges that the 
United States Government, through its agencies afore¬ 
said, has never acquired a right or title to the right 
of way in question because the Act of Congress under 
which the attempted requisition was made was uncon¬ 
stitutional in that it sought to deprive persons of their 
property without due process of law; that it deprived 
your respondent of the right of trial by jury in a con¬ 
troversy exceeding Twenty Dollars ($20.00); that it 
sought to substitute requisition for condemnation; 

“G. And your respondent also charges and asserts 
that the action of the United States Government in 
attempting to take her property as aforesaid, through 
its process of requisition was contrary to and in de¬ 
fiance of the laws of the State of Virginia, in that it 
sought thereunder to acquire title without actually 
paying compensation therefor; 

“And further, that no compensation has ever been 
paid therefor, and for the above reasons, that the 
United States Government, through its agencies afore¬ 
said, has never acquired title to the sewer right in 
question and could not, therefore, transfer to the Ricli- 
mond-Fairfield Railway Company any right, title or 
interest therein. 

“H. That, as has been shown bv the aforesaid letter 
from Lt. Colonel L. \Y. ('ass, the United States Hous¬ 
ing Corporation had been, prior to the conveyance 
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aforesaid, using the lands of your respondent as a 
sewer outlet without proper authority and without due 
process of law, and were actually trespassers thereon, 
and, since the conveyance aforesaid to tlje said Rich- 
mond-Fairfield Company, the said Richmpnd-Fairfield 
Railway Company has, likewise, used the| premises of 
your respondent as a sewer outlet and for sewerage 
purposes, without having any right, titkj or interest 
therein or thereon, and that the said housing corpora¬ 
tion and its successors, the Richmond-F^irfield Rail¬ 
way Company, are and have been, ever sipce they com¬ 
menced to use the premises aforesaid, trespassers upon 
the property of your respondent.’’ 


Issue having been joined on this plea, the Circuit Court 
of Henrico Countv, Virginia, on November ll, 1929, held 
“that the said plaintiff had no title to the s<^id easement 
and right-of-way and was not entitled to maintain the said 
sewer or to use the land of the said Llewellyn for that pur¬ 
pose” (Rec. 4), and that Mrs. Llewellyn was entitled to the 
injunctive remedy prayed for in her cross-bill! 

On February 17, 1930, plaintiff perfected ajn appeal to 
the Supreme Court of Appeals of Virginia from the de¬ 
cision of the Circuit Court of Appeals of Henrico County. 
On March 19, 1931, the appellate court reversed the lower 
court, holding that the requisition proceedings were valid 
and that plaintiff was entitled to the casemeijit aforesaid 
and should be granted an injunction as pifayed for— 
“which said decree of the Supreme Court of Appeals be¬ 
came and is final and is still in force, unreverScd and un¬ 
modified” (Rec. 4). | 

On November 24, 1929, plaintiff notified defendant herein 
in writing of the pendency and nature of the action. This 
notice appears at pages 10 and 11 of the record. After 
referring to the deed from defendant to plaintiff covering 
the easement in question, the notice states (Rei. 11): 
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claim and action asserted in the cross-bill of Llewellyn 
in the Virginia suit.’ ” 

Defendant breached its covenant of special indemnity 
and should respond in damages for that breach. 


The defendant’s covenant in the present case contains, 
among other provisions, the following: 


“It (defendant) will defend, at its own expense, any 
action or suit involving any part of said strip or the 
proper use thereof/’ 


It is this portion of the covenant that, we suggest, de¬ 
fendant lias breached in the present case. 

The demurrer concedes the truth of every allegation of 
fact contained in the declaration as amended. Conse¬ 
quently, the facts set forth in the foregoing statement of 
facts are conceded for purposes of this appeal. Among the 
facts so conceded are these: 

(a) That plaintiff purchased the townsite arid easement 
from defendant, paying therefor a substantial amount. 


(b) That the covenant contained in the deed from de¬ 
fendant to plaintiff undertakes to indemnify plaintiff 
against loss if anv action be instituted involving tin* ease- 
ment or the proper use thereof. 


(c) That Mrs. Llewellyn, the owner of the land through 
which the easement runs, tiled a cross-bill in the Virginia 
litigation, wherein she raised the question of the title to 
the easement. 


(d) That defendant failed and refused to “defend at its 
own expense” such litigation, thereby making necessary the 
expenditure of a substantial amount of money by plaintiff, 
no part of which has been reimbursed by defendant. 
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It seems to us that by these facts plaintiff hgs established 
in the present case the nature of the covenant and its breach 
by defendant. The right to recover damage^ would seem 
to follow as a matter of course. 

Tlie decision of the lower Court was based upon the find¬ 
ing in the decision of the Virginia appellate epurt that the 
easement had not been properly used. 

That the primary question involved in the Llewellyn liti¬ 
gation related to the title to the easement is cfcmonstrated 
by the quotation in the pleading of the exact language used 
by Mrs. Llewellyn in her cross-bill in that cas^. This fact 
is also shown by the assignment of errors presented by 
plaintiff, in the Llewellyn case, as the basis bf its appeal 
from the decision of the Circuit Court. We qikote the first 
assignment of error from page 19 of the record: 

“The Court erred in failing to hold that the com¬ 
plainant has title to the easement in question and in 
holding that respondent has complete title to the land.” 

i 

! 

And, it may be added, practically the entire opinion of 
the appellate court is devoted to this question (^f title. See 
Richmond-Fairfield Railway Company v. Llewellyn, 156 Va. 
258. * ’ | * 

Xothing could be clearer than that if Mrs. Ll'iewellvn had 

I * 

been entitled to prevail in her title suit based op the alleged 
invalidity of the requisition proceeding, the question of the 
use of the property, whether proper or improper, would 
become immaterial for purposes of that case, jit was only 
after that issue had been decided adversely to her that the 
Court turned to the question of the user. j 

The assignment of errors indicates that no decision was 
reached in that case by the.Circuit Court on the user ques¬ 
tion. Why? Because, having found the requisition pro¬ 
ceeding was invalid and, therefore, that plainti|Fs and de- 
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fendant’s title to the easement was bad, it became neces¬ 
sary for the court to decide the user question. 

The conclusion is unavoidable that the title question had 
to be settled first; and it was that question that made neces¬ 
sary the employment of counsel and the incurring of other 
expenses listed in tlie bill of particulars. 

The provision of the covenant upon which the decision 
below was rested was this (Rec. 8): 

“Provided, however, that this paragraph shall be 
inoperative and of no effect as to claims, suits, in¬ 
junctions, or judgments arising out of wrongful, im¬ 
proper or negligent acts, or user, by the party of the 
second part, its officers, agents, servants and em¬ 
ployees, of said ‘easement for sewer’, as shown on said 
plat last above mentioned.” 

It is apparent from this record that the Llewellyn liti¬ 
gation and the two decisions therein did not arise out of the 
user of the easement but rather out of the claim on the 
part of Mrs. Llewellyn of the invalidity of the requisition 
proceeding. 

Let us consider for a moment what the situation would 
have been had plaint iff not appealed from the decision of 
the Circuit Court in the Llewellvn litigation. If that do- 
cision had become final, plaintiff would have been entitled 
to recover from defendant on its covenant of general war¬ 
ranty a proportionate part of the purchase price of the 

townsite and easement. As to what was decided bv the 

* 

Circuit Court, the declaration in the present case alleges: 

“And thereafter such proceedings were had in the 
said suit that, by the decree of the said Court entered 
in the said suit, it was found that the said plaintiff had 
no title to the said easement and right-of-way and was 
not entitled to maintain the said sewer or to use the 
land of the said Llewellyn for that purpose, and by 
the same decree the said plaintiff was perpetually en- 
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joined and restrained from maintaining, operating, or 
using the said sewer and from entering upion the land 
of the said Llewellyn, all in accordance with the prayer 
of the cross-bill so as aforesaid filed in the said cause 
by the said Llewellvn.” 

The appeal was prosecuted, therefore, notj alone for 
plaintiff’s benefit, but also for the benefit of defendant. 

In view of the fact that the question decided jby the Cir¬ 
cuit Court was one of title, the primary character of the 
litigation is not changed because the appellate court, after- 
deciding that question, takes up the question of the use of 
the easement. 

By the covenant of indemnity in the present case de¬ 
fendant agreed to “defend at its own expense j any action 
or suit which may be brought involving any piirt of said 
strip * ' It was thus agreed that defense should be 

made (a) by the defendant, and (b) at defendants expense. 
This being a special provision, i r., a special covenant of* 
indemnity, some of the rules relating to covenants of gen¬ 
eral warranty are not applicable to it. Here,| defendant 
assumed the specific obligation to defend at itjs own ex¬ 
pense any litigation involving the title to the j easement. 
That it failed to comply with that obligation mpst be con¬ 
ceded on this appeal. How then may it escape liability 
for resulting damages suffered by the injured party? 

The real question here, it seems to us, is tjhis: What 
damages may be said to have been within the contempla¬ 
tion of the parties at the time the deed was delivered? 
That the defense of litigation necessarily involves the em¬ 
ployment of counsel is so well known that, we suggest, we 
may say that this element of damage was within the con¬ 
templation of the parties at the time the covenant was 
made. 

In Welch v. Helvering, 290 U. S. Ill, 114, th<j> question 
for decision was whether counsel fees were ani ordinary 
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expense of carrying on a business enterprise. On this 
point the court said: 

“A law suit affecting the safety of a business may 
happen once in a lifetime. The counsel fees may be so 
heavy that repetition is unlikely. None the less the 
expense is an ordinary one because we know from ex¬ 
perience that payments for such a purpose, whether 
the amount is large or small, are the common and 
accepted means of defense against attach:' 

This accounts, we suggest, for the larger items of dam¬ 
age set forth in the bill of particulars; and, we may add, 
the demurrer should have been overuled if plaintiff was 

entitled to include anv one of such items in its claim for 

* 

damages. 

For these reasons, a reversal is respectfully requested. 

Guy B. IIazelgrove, 

Guy Mason, 

W. W. Spalding, 

i Counsel for Appellant. 


(4541-C) 
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In the Court of Appeals of the District of 

Columbia 


October Term, 1933 

No. 6127 | 

_ I 

I 

i 

Richmond Fairfield Railway Company, 

appellant j 

i 

v. 

I 

United States Housing Corporation, appellee 

i 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

| 

| 

In this ease the appellant is suing* the appellee 
to recover the sum of $6,304.22 for alleged breach 
of a covenant contained in a deed from the appellee 
to the appellant. 

The facts as disclosed by the appellant’s declara¬ 
tion and bill of particulars, and bv the cafee of 
Richmond Fairfield Railway Company v. Llewel¬ 
lyn, 156 Va. 258, are substantially as follows: j 

On January 20, 1921, the appellee conveyed to 
the appellant by deed certain lands situated in Hen¬ 
rico County, Virginia; and in the same deed'con¬ 
veyed “an easement or right-of-way for sewei*”— 
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not a “ditch’' as stated on page two of appellant’s 
brief—“24 feet in width, on, over, and upon that 
certain piece, parcel, or lot of land claimed by S. I. 
and Lyna N. Llewellyn, * * (R. 7.) The 

deed also contained a covenant, hereinafter ana¬ 


lyzed, with respect to the easement in question, 
which covenant concluded with a proviso that it 
should be inoperative and of no effect as to claims, 
suits, injunctions, or judgments arising out of the 
wrongful, improper, or negligent acts, or user, by 
the appellant of the “Easement for sewer" (R. 
7-8). 

Prior to August 5, 1926, Mrs. Lleweilvn claimed 
that the appellant was not entitled to use the sewer, 
and she obstructed the same and prevented the ap¬ 
pellant from using it. The opinion of the Supreme 
Court of Appeals of Virginia in 156 Va. 258 (by 
agreement of counsel being considered bv the trial 
court along with the declaration—R. 15) discloses 
that although the easement extended all the wav 
through Mrs. Llewellyn’s property, the sewer 
stopped abruptly thereon and discharged sewage 
over the right-of-wav and onto her own land. 
Thereupon the appellant, on the 5th day of August 
1926, filed an injunction suit against Mrs. Llewel- 
lvn in the Circuit Court of the State of Virginia for 
Henrico County. On October 3,1927, Mrs. Llewel¬ 
lyn filed a cross-bill wherein she denied that the 
appellant was the owner of the sewer, and she 


prayed for an injunction. On November 11, 1929, 
the lower court decided against the appellant and 
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in favor of Mrs. Llewellyn, granting an injunction 
against the use of the sewer. Thereafter, on No¬ 
vember 23, 1929, the appellant for the fifst time 
notified the appellee of the controversy (the appel¬ 
lee having absolutely no notice whatsoever |?rior to 
that time), and requested the appellee toi defend 
the suit under its covenant. The appellee did not 
defend the suit. On February 17, 1930, the appel¬ 
lant appealed the case to the Supreme Court of 
Appeals of Virginia, and on March 19, 1$31, the 
appellate court reversed the lower court, j.56 Va. 
258, granting the prayer of the appellant! for an 
injunction against Mrs. Llewellyn (R. 3-4). 

This suit has been brought to recover costs and 
attorneys’ fees alleged to have been incurred bv the 
appellant in the litigation in question, and to 
recover the sum of $1,961.79 alleged to haye been 
expended on the order of the appellate e<fmrt to 
extend sewer line. All these items, as well as the 

7 j 

notice of November 23,1929, are set out in detail in 
the bill of particulars, (R. 10-12). | 

The appellee demurred to the declaration upon 
the following three principal grounds (R. l4): 

i 

j 

Said declaration fails to allege dfie and 
proper notice to this defendant, thus |reliev- 
ing it of anv liability’ under its covenant of 
warranty. 

Said declaration fails to allege a breach on 
the part of this defendant of its covenant 
of warranty set out in the copy of the deed 
annexed to, and made a part of, the 
declaration. 
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Said covenant of warranty is inoperative 
and of no effect because of the wrongful, 
improper, and negligent acts, or user, by the 
said plaintiff of said “easement for sewer.” 


The trial court on May 2*2, 1933, sustained the 
demurrer primarily upon the ground “that there 
was no breach of the special indemnifying cove¬ 
nants made in connection with the convevance of 
the right-of-wav. ” Moreover, it added that the 
appellee was entitled to notice of the claim and 
action asserted in the cross-bill of Mrs. Llewellvn. 
in the Virginia suit (R. 14-15). 

The full text of the trial court’s Memorandum 
Opinion is as follows: 


In my opinion the demurrer must be sus¬ 
tained upon the ground, primarily, that 
there was no breach of the special indemni- - 
lying covenants made in connection with the 
convevance of the right-of-wav. The final 
outcome of the Virginia suit sustained the 
title to the right-of-wav, but indicated that 
it was being improperly used for an open, 
rather than a closed, sewer. The indemni¬ 
fying clause expressly provides against its 
operation as to any improper acts of user, 
etc. If breach is assumed, the nature of the 
covenants is such as to fairly imply the right 
of the covenantor (defendant herein) to no¬ 
tice of the claim and action asserted in the 
cross-bill of Llewellvn in the Virginia suit. 

In accordance with the agreement of re¬ 
spective counsel, the opinion in the case of 
Richmond Fairfield Railway Company v.. 
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Linda L . Llewellyn, 156 Va. 258, ljias been 
read and considered along with thfe bill of 
complaint. 

The demurrer will be sustained, i 
Dated May 22,1933. j 

James M. Proctor, 

Justice. 

Thereafter, the appellant filed with leave of 
■Court a “Second Amendment to Declaration”, 
which contained, for the most part, excerpts from 
Mrs. Llewellyn’s answer and crossbill (R. 15-19). 

The appellee moved to strike the second amend¬ 
ment upon the ground that it did not cure; the de¬ 
fects in appellant’s alleged cause of action, as to 
which the appellee’s demurrer had been sustained 
(R. 19); and for this reason the trial court, by 
stipulation treating the motion to strike ajs a de¬ 
murrer to the declaration as secondly ariiended, 

v i 

sustained the same (R. 20). 


ANALYSIS OF COVENANT 


The covenant of appellee, with respect j to the 
easement for sewer, which forms the basis for ap¬ 
pellant’s suit, is divisible into four parts: 

| 

1. To indemnify and save harmless the 
appellant against any and all claiijns for 
damages that might be asserted against it 
by reason of the proper use of the easement. 

2. To indemnify and save harmless the 
appellant against any injunction j which 
might be granted against it by reason of 
the proper use of the easement. 
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3. To defend at its (appellee’s) own ex¬ 
pense any action or suit which might be 
brought involving any part of said strip or 
the proper use thereof. 

4. To pay any and all judgments which 
might be obtained against the appellant on 
that account. 

This covenant, as a whole, has been variously 

% 

described as being a “special indemnifying cov¬ 
enant". “special covenant of indemnity", “cov¬ 
enant to defend", and “covenant of warranty.” 
While it is obvious that parts 1, 2. and 4. above, 
constitute covenants or agreements to indemnify, 
part 3. which the appellant concedes in its brief is 
the portion of the covenant here involved, is of a 
different character. This, we submit, either is a 
tenant to defend" or a “covenant of war¬ 
ranty." The appellee, in this clause, did not agree 
primarily to indemnify the appellant for the ex¬ 
pense of defending litigation involving the ease¬ 
ment. It agreed TO DEFEND such a suit IT- 
SELF. This certainly entitled the appellee to 
timely opportunity to defend Mrs. Llewellyn’s 
cross-suit. On the other hand, if this provision be 
treated as a covenant of warranty, as commonly 
known, then additional considerations apply. Both 
of these phases will be hereinafter discussed. 

APPELLANT’S FIRST ASSIGNMENT OF ERROR 


Appellant assigns as error the action of the trial 
court on May 22, 1933, in sustaining appellee’s de- 


murrer to the declaration as amended. Appellant 
did not elect to stand upon sucli ruling, but pleaded 
over by its second amendment (R. 15)1 Any 

i 

alleged error was thereby waived, and appellant 
is now precluded from complaining of it. j Poling 
v. Jeffords, 56 App.D.O. 88. i 

THE DECLARATION FAILS TO ALLEGE DUE AND iPROPER 
NOTICE TO THIS APPELLEE, THUS RELIEVING IT OF 
ANY LIABILITY UNDER ITS COVENANT TO DEFEND 

'Fhe appellant's declaration alleges, as tojnotice, 
as follows: 

And the said plaintiff further says that 
after the commencement of its suit .afore¬ 
said against the said Llewellyn, to wit, on 
tlie 24th dav of November, in the vent* 1929, 
the said plaintiff notified the defendant 
herein that the said suit had been brought, 
stating the occasion therefor and the Mature 
and purposes thereof, and did request the 
said defendant to defend the title of the said 
plaintiff to the said easement agaiiist the 
adverse claim asserted by the said Llewel¬ 
lyn, and to indemnify and save harmless the 
said plaintiff on account of its costs and 
expenses incurred and laid out in thje said 
suit and on account of the injunction tjierein 
as aforesaid obtained by the said Llewel¬ 
lyn ; * * * | 

The notice referred to therein was contained in 
the letter of November 23, 1929, set out in tljie ap¬ 
pellant’s bill of particulars filed herein, the perti¬ 
nent part of which is as follows: 
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We desire to give notice to the Housing 
Corporation or its successors that the mat¬ 
ter of title is now in litigation in the Vir¬ 
ginia court at the instance of the original 
owner and we hereby make demand on said 
Corporation, or its successors, to come in 
and defend this suit under its covenant, or 
to stand bound by the adjudication which 
results. 

It is conceded that the notice was received, and 
that the appellee did not defend the suit. 

It is important to note that when this notice was 
given, the appellant’s suit had been decided ad¬ 
versely to it by the trial court, and Mrs. Llewellyn's 
cross-bill had been sustained. In other words, on 
August 5. 1926. this appellant tiled its suit against 
Mrs. Llewellyn; on October 3, 1927. she tiled her 
cross-bill; and on November 11,1929. the trial court 
took the above-mentioned action, all without anv 
notice to, or knowledge of, this appellee. At the 
time of the notice, the record in the lower court 
naturally had been made, and this appellee was 
called upon to come in at that stage and prosecute 
an appeal of the case, without having had any op¬ 
portunity whatever to participate in the proceed¬ 
ings which had gone before and upon which the 
appeal would be based. 

The expression in the appellant’s letter of No¬ 
vember 23, 1929, inviting the appellee to come in 
and defend the Llewellvn litigation under its cove- 
nant, or to stand bound by the adjudication which 
resulted, has particular significance in the light of 
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the decisions of various courts with respect to 
covenants of general warranty. Usually tlie ques¬ 
tion has arisen in connection with the character 

i 

of the notice that is required to be given! to the 
covenantor when suit is brought against hfs cove¬ 
nantee to recover the land, in order that the pro¬ 
ceedings in that suit shall be conclusive u^jon the 
covenantor when sued upon his covenant of war¬ 
ranty. See Morgan v. Haley , 107 Va. 331. Of 
course, we do not have this problem here, for the 
adverse claim of Mrs. Llewellyn was not ultimately 
sustained; but when the above-mentioned! letter 
was written, it is quite evident that this is Exactly 
what the appellant had in mind. | 

The covenant herein provided that the appellee 
would defend, at its own expense, any action or 
suit which might be brought involving thej ease¬ 
ment. Therefore, treating the covenant as \>ne to 
defend, certainly, before liability can be cast! upon 
this appellee thereunder, it must have seasonable 
notice and opportunity to defend. This cannot 
mean an invitation to come in at a point when the 
case is lost in one court, but, on the contrary, it 
must mean the right to participate from the begin¬ 
ning of the litigation. j 

That notice is essential upon the question of lia¬ 
bility, see Wiggins v. Pender, 132 N.C. 628, 61 

L.R.A. 772, in which the Court said: j 

| 

We think that the covenantor was entjitled 
to notice to come in and defend the suit; and 
that he should not be adjudged to payj any 
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counsel fees without having had an opportu¬ 
nity to comply with his contract and defend 
the suit himself, or, if he desired to do so, to 
submit to judgment, and save any additional 
costs and expenses, if he should discover that 
his title was so defective as to render useless 
further resistance to the suit. This view is 
well expressed in the case of Chestnut v. 
T jjson, 105 Ala. 163, 16 So. 726: “If notice 
had been given to the appellants (cove¬ 
nantors). they might have thought proper 
to defend the suit, and employ their own 
counsel, or thev might have come to the con- 
elusion that the title of the plaintiff in the 
ejectment could not be successfully resisted, 
and thev might, therefore, have determined 
not to incur a useless expense in making a 
defense, and preferred to perform their 
covenant by paying to the appellees the 
amount of damages to which they might be 
entitled.” Crisfield v. Storr, 36 Md. 129- 
151. 11 Am. Rep. 480. “Of course, this rule 
would not apply to such of the costs of the 
ejectment suit as would be adjudged against 
the defendant therein, though no defense 
was made, as upon default, for instance; and 
these, we apprehend, might be recovered on 
the covenant notwithstanding notice to the 
covenantor had not been given, since it is 
only 1 the expenses of defending the suit 
which he would have upon notice, the elec¬ 
tion of incurring or not.” The rule we pro¬ 
pose to adopt is the safest and best, as it is 
easv and convenient for the covenantee to 
give such notice, and, besides, important ad- 


vantages might accrue to him from dojing so. 
There is no hardship in the rule, as there 
would or might be if a contrary rule were 
laid down. 

THE DECLARATION FAILS TO ALLEGE A BREACH (j)N THE 
PART OF THIS APPELLEE, IF THE COVENANT ?E ONE 
OF WARRANTY 

It is assumed for the purpose of discussing this 
particular point that the clause in question! is, in 

i 

effect, a covenant of general warranty. 

A careful examination of the authorities uppn the 
subject discloses that a covenant of this type is 
breached when the title of the covenantee ib suc- 
cussfully assailed by a third party claiming a para¬ 
mount title. | 

The law seems further to be that when the as- 

| 

sault upon the covenantee’s title is defeated, no 
damages are recoverable by the covenantee sin an 
action over against the covenantor. To this jeffect 
see the note in 5 A.L.R., p. 1088 et seq., and palrticu- 

i 

larly two cases cited therein, namely, Smith v.j Par¬ 
sons, 11 S.E. (W.Va.) 68 and Smith v. Keele ty 125 
N.W. (Iowa) 669. j 

The Supreme Court of Appeals of West Virginia 
in the Parsons case, supra, stated, at page 69: | 

At this point let us dispose of this contro¬ 
versy as to the debt of Smith against Par¬ 
sons. Parsons was certainly not entitled to 
an abatement of $350 for costs paid in de¬ 
fending the ejectment suit of Hoffman’s ex¬ 
ecutors against him. It is true that Sijnith, 
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in his sale to Parsons, stipulated for a con¬ 
veyance with general warranty, but the eject¬ 
ment resulted in favor of the title sold bv 
Smith, and showed that it was the paramount 
title. A covenant of general warranty is not 
broken until there is an eviction under a 
paramount title, or what is equivalent. 
Rex v. Creel, 22 W.Va. 373; 2 Minor, Inst. 
643; 2 Lomax, Dig. 355; 2 Rob. Pr. (New) 
87; 2 Suth. Dam. 279; Rawle, Cov., Secs. 127, 
131; Yancey v. Lewis, 4 Hen. & M. 390. Why 
then should Smith pay costs expended in de¬ 
fending this action? He sold a good and 
valid title, as shown bv the result of the action 
of ejectment, and did no wrong in so doing, 
and bv no reasonable view can it be claimed 
that he was to stand good for expenses in 

defense of assaults bv inferior title. He did 

* 

not warrant that no one should ever sue Par¬ 
sons; for the land, or in any manner bind 
himself to refund expenses incurred in de¬ 
fending the land against any one who might 
think he had a valid claim to the land, and 
bring a suit for it. Had Parsons lost the 
land, then Smith, upon his covenant would 
have been bound for the land lost, and costs 
expended in an unsuccessful defense of the 
title. Threlkeld v. Fitzlmgh, 2 Leigh, 451: 
2 Suth. Dam. 302; Rawle, Cov., Sec. 197. 
But the covenantee is clearlv not entitled to 
demand of the covenantor expenses in de¬ 
fending a suit which sustains the title as 
valid, for the covenant does not bind for anv 
outlays necessitated by the simple existence 
or assertion of an adverse claim. The cov- 
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! 


enant does not protect against any bpt law¬ 
ful claims, which negative the title that the 
deed purports to convey. 2 Suth. Danji. 308; 
Rawle, Cov. Sec. 201. ! 

i 

Mr. Justice McClain, speaking for the Supreme 

Court of Iowa in the Keeley case, supra, sjtated, 

! 

at page 670, as follows: j 


The case now presented to us is therefore 
one wherein it appears that the grantee in a 
warranty deed containing the usual ; cove¬ 


nants of seisin and right to convey is jmade 
defendant against an assertion of a hostile 
title to an undivided interest in the prop¬ 


erty and succeeds in defeating such hostile 

title, not on the ground that it is nlot in 

i 

law a valid title, but on the ground that he 
has an equitable defense to the assertion 
thereof as against him. It is conceded as 
well established bv the authorities that a 
grantee, who being threatened with the as- 
sertion of a paramount title hostile toj that 
which his deed purports to convey to him de¬ 
feats the assertion of such hostile title by 
proving that it does not exist, cannot recover 
damages against his warrantor on account of 
the expense involved in defeating such gran¬ 
tor’s assertion of legal title. If the warran¬ 


tor’s legal title is in fact perfect, although 
not apparently perfect of record, he isj not 


liable to his grantee in damages. Thorne v. 
(lark, 112 Iowa 548, 84 N.W. 701. 84 Am. 
St. Rep. 356. And the burden of proof is 
upon the grantee seeking to recover (lam- 
ages for a breach of warrantv to show that 

& i 


i 

i 
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the asserted paramount title which he has 
extinguished was in fact a valid legal title. 
Thomas v. Stickle , 32 Iowa; 71: Ever sole v. 
Early , 80 Iowa 601, 44 N.W. 897. 

The litigation referred to in the appellant's dec¬ 
laration turned out successfully for it. Richmond 
Fairfield Rail tray Company v. Llewellyn, 156 Va. 
258. Therefore, upon the foregoing authorities, 
this appellant cannot maintain the instant action 
against this appellee. 

THE COVENANT IS INOPERATIVE AND OF NO EFFECT 

BECAUSE 1 OF THE IMPROPER USER EY APPELLANT OF 

THE EASEMENT 

The covenant in question is expressly based upon 
the appellant's proper use of the easement, and 
provides that it shall be inoperative and of no effect 
as to litigation growing out of the wrongful, im¬ 
proper, or negligent user by the appellant. 

Two issues were involved in the Virginia litiga¬ 
tion, one being title and the other user. The fol¬ 
lowing. gleaned from the opinion of the Supreme 
Court of Appeals of Virginia in the Llewellyn case, 
supra, discloses the importance of the latter: 

To Mrs. Llewellyn's answer and cross-bill, ap¬ 
pellant filed a plea of the statute of limitations and 
its answer. Besides granting an injunction in fa¬ 
vor of Mrs. Llewellyn, the Virginia trial court also 
held the limitations plea bad. The second error 
assigned by the appellant in its appeal to the Su¬ 
preme Court of Appeals of Virginia was as follows: 
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The court erred in overruling the I com¬ 
plainant’s plea of the statute of limitations 
and in issuing an injunction according to 
the prayer of the cross-bill, thus holding 
that the five-year statute of limitation^ had 
not run on the cause of action for flowage 
outside the easement (R. 19). 


In agreeing with the trial court that the pljea of 
the statute of limitations, as applicable to the I flow- 
age outside of the easement, did not lie, the ajppel- 

i 

late court quoted from the testimony of J. A. Efaird, 
a witness therein for the appellant and its general 
manager. One question and answer are as follows 


(p. 284): 


Q. Now, I ask you this question. Wjhy is 
ir that you have not connected this sewer 
along this twenty-four-foot right-of}way 
that vou claim, all the wav across [Mrs. 
Llewellyn V property ? 

A. Because we have been interfered jwith 
so drastically by the owners of that property, 
and have been threatened, etc. 

The Court then interposed the following jcoin- 


ment: 


As lias been pointed out before, j the 
sewer was constructed on the property |at a 
point approximately half-way through it 
and there stopped, and the sewage at jtliat 
point flows out and spreads over the ease¬ 


ment right-of-way to the adjacent Llewellyn 


lands. 


I 

i 


i 

i 
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On page 285, the Court said: 

The purpose of quoting, as we have done, 
from these papers and from the evidence is 
’to emphasize the controlling point, as we 
see it, namely, that the sewer was never 
completed. We are convinced that it was 
never the purpose and intention of the gov¬ 
ernment to leave that sewer as it is; indeed 
it is unbelievable. It had no right to do so. 
It never acquired the right to place a sewer 
through a portion of the Llewellyn property 
and make a dumping ground at the stop¬ 
ping point for the deposit of all sorts of 
offensive excretions. The right it acquired 
was an easement over the right-of-wav 
through the entire tract of land as shown 
on the plat referred to. The presumption 
is that the government intended to conform 
to the terms of its muniments of title—not 
to transcend them. Its transferee and sue - 
cessor in title, (he complainant, certainly by 
its admissions aforesaid, recognized that the 
sewer was not completed, else it icould not 
have cmphasized its intention to complete it. 
(Italics supplied.) 

In concluding its opinion, the Court said (pp. 

287-288): 

The evidence leaves no room for doubt 
that there now exists on the defendant’s 
premises a nuisance which is a menace to the 
health and happiness of the people of a 
populous community. It is a situation that 
demands prompt and effective preventive 
steps. 




I 

We hold that the complainant is possessed 
of the fee simple title in an easement over the 
right of wav as described in its deed!from 
the United States and shown on thq plat 
which is a part of said deed, over and across 
the lands of the defendant, for the purpose 
of a closed sneer, and that the defendant has 
no right to interfere with the construction 
and maintenance of the same. The j trial 
court should enter an injunction restraining 

i 

her from so doing; and the discharge and 
deposit of sewerage, as complained of, 
should he discontinued as promptly as \t can 
be corrected, and unless it is discontinued 
within a reasonable time, the trial court 

7 i 

should restrain and enjoin the same. | We 
have already disposed of the questions of the 
applicability of the statute of limitations. 

The decree complained of is reversed in 
part and affirmed in part, and the case is re¬ 
manded to the trial court for its furtliejr de¬ 
cree in conformity with the views expressed 
herein. (Italics supplied.) 

It is submitted that the Court found tliai; the 
appellant was not making the proper use oi the 
easement. What this appellee conveyed to thk ap¬ 
pellant was “an easement or right of way for s^wer 
24 feet in width” (meaning, of course, that jdpes 
would be used), and not the right to maintain an 
open ditch for sew’er, which appellant w^as doing 
when the controversv arose between it and ^Irs. 

Llewellyn. 

%/ 
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Mrs. Llewellyn’s eross-bill arose out of improper 
user of the easement by the appellant, although it 
is conceded that at the same time title was also in¬ 
volved. This places the facts literally within the 
proviso of the covenant, making it inoperative by 
reason of appellant’s own conduct. 


CONCLUSION 

It is respectfully submitted, in view of the fore¬ 
going, that this appellant has no right to maintain 
this actiori against the appellee, first, because there 
has been no breach of the covenant, and second, be¬ 
cause, even assuming that there has been a breach, 
this appellee is relieved of liability because of the 
failure of the appellant to give due and sufficient 
notice. Therefore, no error was committed bv the 
lower court in sustaining appellee's demurrer, and 
its judgment should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett. 

United States Attorney, 

John J. Wilson. 

A ssista nt United St at es A ttorn ey, 
Thomas W. O'Brien, 

General Counsel, United States 

Housing Corporation, 

1 Attorneys for Appellee . 
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OCTOBER TERM, 1933 


No. 6127 


RICHMOND FAIRFIELD RAILWAY COMPANY, 

Appellant, 

v • I 

UNITED STATES HOUSING CORPORATION, 

Appellee. 


REPLY BRIEF FOR APPELLANT. 


May it please the Court: 


We submit the following suggestions by way of a reply 
to the brief of appellee. The parties to this appeal will be 
referred to as they were in the court below, viz., jas plain¬ 
tiff and defendant. I 

1. Counsel for defendant at pages 6-7 of their brief say: 


“ Appellant assigns as error the action of j the trial 
court on May 22, 1933, in sustaining appeljlee’s de¬ 
murrer to the declaration as amended. Appellant did 
not elect to stand upon such ruling, but pleaded over 
by its second amendment (R. 15). Any alleged error 


1 v 


i 


i 






o 


was thereby waived, and appellant is now precluded 
from complaining of it. Poling v. Jeffords, 56 App. 


D. C. 88.” 


We suggest that the point is immaterial. The second as¬ 
signment of error, as to which no question is raised, reads 
as follows (R. 21): 

“The court erred * v * 

“(2) In sustaining defendant’s motion to strike, 
treated as: a demurrer to plaintiff’s declaration as 
amended, by order of October 5, 1933.” 


While plaintiff did not elect to stand upon its declara¬ 
tion as first amended and filed a second amendment thereto, 
defendant’s motion to strike this pleading was by agree¬ 
ment of counsel treated as a demurrer “to the declara¬ 
tion as secondly amended" (R. 20). When so treated, the 
motion was sustained. Thereupon plaintiff elected to stand 
upon its declaration as amended and judgment dismissing 
the declaration: as amended was entered (R. 20). Hence 
the second asignment of error quoted supra. 


2. It is said in the brief for defendant that the declara¬ 
tion fails to allege due and proper notice to the defendant 
of tlie pendency of' the Llewellyn litigation. The brief 
then quotes the averment of the declaration relating to 
notice. It appears from the averment that notice of the 
pendency and nature of the Llewellyn litigation was given 
to defendant by plaintiff on November 24, 1929. In this 
notice demand is made upon defendant “to come in and de¬ 
fend this suit under its covenant * * *”. 

It. should bo clearly understood, therefore, that notice of 
the pendency and nature of the Llewellyn litigation was 
given by plaintiff* to defendant on November 24, 1929, with 
a demand that defendant defend the adverse claims of Mrs. 
Llewellyn and that this action was taken before the ap¬ 
peal to the Supremo (dourt of Virginia was prosecuted. We 



suggest that the failure to give notice at an ehrlier date 
should be permitted to affect only expenses incuijred in the 
litigation prior to the giving of notice, even though it be 
conceded for purposes of the argument that the potice and 
demand are conditions precedent to the right ofj plaintiffs 
to maintain this action. Xo authoritv for any contrarv 
conclusion is given in the brief for defendant. There are, 
moreover, certain considerations that support (plaintiff’s 
position on this question. 


(a) Within the same month that the decision ofj the lower 
court was rendered, plaintiff gave the notice to 'and made 
the demand on the defendant. As said in the brief for de¬ 
fendant: “It is conceded that the notice was received and 
that the appellee did not defend the suit.” In view of such 
failure on the part of defendant, either of two cobrses was 
open to plaintiff: 


First. To accept the adverse decision of the louver court 
as final. Had this been done defendant would have been 

I 

liable to plaintiff for a proportionate part of thejpurchase 
price of the property. Under the authorities, tljie failure 
to give notice could have no effect upon defendant’s liabil¬ 
ity other than to prevent it being bound by the adjudication 

i 

on the question of whether Mrs. Llewellyn’s title was para¬ 
mount to that of plaintiff; or 


Second. To refuse to accept the decision of thie Circuit 
Court as final and to prosecute an appeal to tlje higher 
court to secure a reversal of that decision. Plaintiff 
elected to pursue this course. 

i 

It is apparent, therefore, that the appeal was prosecuted 
for the ultimate benefit of defendant; and it should not be 
permitted to accept the benefits of the appeal without the 
burden of the expense which made those benefits possible. 
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(b) As defendant entertains the view that no liability on 
its covenant exists because of the alleged improper use of 
the easement, the giving of a notice and the making of a 
demand on defendant to defend the Llewellvn litigation 
would have been a futile gesture on the part of plaintiff. 
Nothing could have come of it. As said in 46 C. J. 552, 
“the giving of a notice may be excused where it appears 
that it was impossible to give it, or that the giving of it 
would avail nothing and serve no useful purpose.” 


(c) The case of Wiggins v. Pender, 1.32 X. C. 628 is 
cited in support of the position relative to notice taken in 
the brief for defendant. It is worthv of note that no de- 
cision of either the District of Columbia or the Virginia 
courts is cited as an authority on this point. This is of 
special significance here in view of the statement of the 
North Carolina court that courts of other jurisdictions 
have taken a different view of the questions decided. 

We quote from the opinion in the Wiggins-Pender case: 


“The next question in the case relates to the dam¬ 
ages, and especially to the right of the plaintiff to have 
counsel fees which he paid out in defending the suit of 
Parrish v. Wiggins included in the recoverv. The 
covenant of warranty is a contract of indemnity, and, 
while the usual rule is that the plaintiff recovers only 
the amount of the purchase money and interest, it is 
held bv manv courts outside of this state that he can 
recover also any amount he is compelled to pay as 
costs and expenses in defense of the title, so that he 
mav be fullv indemnified against anv loss bv reason 
of the breach of the covenant, provided always the cost 
and expenses so paid by him are reasonable. It seems 
to be conceded in some of the cases that he is entitled 
to recover as a part of' his compensation or damages 
the cost of defending the suit in which the judgment 
against him for the possession of the premises was 
given, and also that attorneys’ fees mav be included 

7 % • 
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when the warrantor has been notified of th£ suit, and 
requested or vouched to come in and defend the title; 
and it is held in the greater number of cases! that he is 
entitled to recover attorneys’ fees whether the cove- 

m/ 

nantor was notified or not. The reason for this rule, 
as gathered from the cases, would seem td be based 
upon the following considerations: If the dovenantee 
defends the suit in good faith, and with ptoper dili¬ 
gence, what he does is for the benefit of the cove¬ 
nantor, and such expenses as are necessarily incurred 
by him are, therefore, inseparably connected with his 
claim of indemnity. It would be too much |to require 
tlie grantee in a deed of warranty to decide at his 
peril on the validity of a title set up in opposition to 
that which the grantor undertook to convey. By the 
covenant the grantor agrees, not only to warrant, but 
to defend, the title; and if the covenantee is compelled 
to make the defense, or suffer a judgment bjy default, 
lie should recover in an action on the covenant, as it 
is a contract of indemnitv, what he has thus been com- 
polled to pay out. Smith v. Compton, 3 Ba|rn. & Ad. 
407; Sumner v. Williams, 8 Mass. 162, 5 Amj. Dec. 83; 
Rickert v. Snyder, 9 Wend. 416; Ryerson v. Chapman, 
66 Me. 557; Meservey r. Snell, 94 Iowa, 222,i 62 N. W. 
767; Harding v. Larkin, 41 Ill. 420. Whether these 
considerations should induce us to allow counsel fees 
as a part of the damages is a question we need not 
decide until it is actually presented in a! case be¬ 
fore us.” ! 

i 

J 

(d) The covenant involved in the present case ik, we sug¬ 
gest, one of indemnitv. The following definition of the 
term “indemnity”, taken from 14 Ruling Case Law 43, is 
pertinent here: 

“By lexicographers ‘indemnity’ is defined to mean, 
(1) to save harmless; to secure against future loss or 
damage; (2) to make up for that which isj past; to 
make good, to reimburse. The word thus appears to 
be used in two general senses: First, in the! sense of 

! 

i 

i 
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giving security, which in many cases is done by the 
execution and delivery of a bond; and secondly, in the 
sense of compensating for actual damage. Since, how¬ 
ever, indemnity springs from a contract express or 
implied, it is customary to define it in terms of obliga¬ 
tion or contractual relationship. A definition of in¬ 
demnity as an obligation or duty resting on one per¬ 
son to make good any loss or damage another has in¬ 
curred while acting at his request or for his benefit, 
though somewhat narrower than the broad definition 
given above, is often quoted. By a contract of indem- 
nitv one mav agree to save another from a legal conse- 
quence of the conduct of one of the parties or of some 
other person.” 

If the covenant in the present case be regarded as a 

special covenant of warranty, the weight of authority is to 

the effect that the failure to notifv the covenantor of the 

* 

pendency of the original action against the covenantee is 
not fatal to the latter’s cause of action on the covenant. 
We take the following from Smith r. Compton, .‘1 Barne- 
wall & Adolphus 407, a case before the King’s Bench: 

44 The defendant conveyed premises to the plaintiff, 
and covenanted for good title. An action of formedon 
was afterwards brought against the plaintiff by a 
party having better title, and the plaintiff com¬ 
promised it. 

44 Held, that the plaintiff, in an action for the breach 
of covenant, might recover the whole sum so paid, and 
his costs as between attorney and client, in a compro¬ 
mised suit, though Jie had given no notice of that suit 
to the defendant. For in an action as a general 
grantee, the onlv effect of such want of notice to the 

v.. ' » 

indemnifying party is to let in proof on his part, that 
the compromise was improvidently made, and it rests 
on him to establish that fact, which was not done in 
the present case.” (Italics ours. ) 
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In Rickert v. Snyder, 9 Wend. 416, the court s4id: 

‘‘As the basis to arrest judgment in a suit on a 
covenant of a warrant, counsel for appellant contended 
that a record of the judgment for the plaintiff was in¬ 
admissible in that it did not show that the! defendant 
had notice of the suit of plaintiff against llis evictor. 
The court overruled the objection and allowed costs of 
suit and counsel fees.” 

j 

In Rverson v. Chapman, 66 Me. 557, the rule enunciated 
in Smith r. Compton, supra, was followed. The court said: 

“A grantee in a deed of general warranty, who be- 
came seized in fact of the estate granted; and was 
afterwards evicted by one having a superior title, is 
entitled in an action on the covenants to recover of the 
grantor the amount of all judgments obtained against 
himself by the party dispossessing him, aftcp* paid by 
him, together with all reasonable expenses j attending 
the litigations, whether the recovery resulted from 
actions of trespass brought against him, or jby him, if 
affecting the title of the estate, and if the grantee in 
prosecuting and defending the suits, exercised a due 
degree of caution and care, not withstanding t\ie grantor 
had no notice of the pendency of the prior shits. 

‘‘But in case the grantor is not notified to appear in 
the actions, the burden will be upon the grantee to 
show the superior title of the recovering party, and 
that the actions against himself were reasonably de¬ 
fended, and the costs therein fairly incurred; 

“And as to the costs in cases in which th|e grantee 
was plaintiff, instead of defendant, and also ah respects 
counsel fees and expenses in cases where he yas either 
plaintiff or defendant, and whether the grantee teas 
notified or not, from the nature of the facts, tjie burden 
will be on the grantee to show such items to be reason¬ 
able and proper claims, if the grantor did nbt appear 
and take upon himself the management of the suits.” 
(Italics ours.) 
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In Harding v. Larkin et al ., 41 Ill. 420, 421, the court 
adopted the rule laid down in Smith v. Compton, supra . 

3. It is argued, however, in the brief for defendant, 
that plaintiff’s right to prosecute this action is barred by 
reason of the improper use of the sewer. In addition to 
what is said in our original brief on this subject, we sug¬ 
gest here that .this question is to be decided in the light 
of the averments of the declaration as amended and the 
exhibits thereto. 

What w’as the issue in the Llewellvn litigation at the 
time the defendant was notified of it? Did it relate to 
any improper use of the sewer? We quote from the origi¬ 
nal declaration, pages 3-4 of the Record: 

“And the said Lina L. Llewellvn filed in the said 
suit a cross-bill, wherein and whereby she denied that 
the said plaintiff was the owner of the said sewer and 
entitled to maintain and use the same, and she prayed 
that the said plaintiff be perpetually enjoined against 
maintaining, operating, and using the same; 

“And thereafter such proceedings were had in the 

said suit that by the decree of the said court entered 

in the said suit, it was found that the said plaintiff 

had no title to the said easement and right-of-way and 

was not entitled to maintain the said sewer or to use 

the land of the said Llewellyn for that purpose, and by 

the same decree the said plaintiff was perpetually 

enjoined and restrained from maintaining, operating, 

or using the said sewer and from entering upon the 

land of the said Llewellyn, all in accordance with the 

prayer of the cross-bill so as aforesaid filed in the 

said cause bv the said Llewellvn;” 

» % 

The averments of Mrs. Llewellyn’s cross-bill are quoted 
at some length in the second amendment to the declaration 
(Rec. 15-18). By these averments she sets forth the name 
of her grantor, the declaration of war by this country 
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against Germany, and the various steps taken by the Gov¬ 
ernment in requisition of the easement over her |property. 
This is followed by the allegation that the 44 attempted 
requisition * * * was unconstitutional in tliatj it sought 
to deprive persons of their property without duie process 
of law * * *”. The quotation from the cross-jhil in the 

pleading ends with the following paragraph: 

■ 

44 H. That, as has been shown by the aforesaid let¬ 
ter from Lt. Colonel L. W. Cass, the United States 
Housing Corporation had been, prior to the convey¬ 
ance aforesaid, using the lands of your respondent as 
a sewer outlet without proper authority an^l without 
due process of law, and were actually trespassers 
thereon, and, since the conveyance aforesaid to the 
said Richmond-Fairfield Company, the said Kichmond- 
Fairfield Railway Company has, likewise, jused the 
premises of your respondent as a sewer outlet, and 
for sewerage purposes, without having any light, title 
or interest therein or thereon, and that the s^id Hous¬ 
ing Corporation and its successors, the Richmond-Fair- 
field Railway Company, are and have been, qver since 
they commenced to use the premises aforesaid, tres¬ 
passers upon the property of your respondent.” 

■ . _ < 

The pleading then states that the Circuit Coqrt 44 held 

that the United States Government, by its requisition, ac¬ 
quired no title to the easement or right-of-wayj through 
the lands of the said Llewellyn, and consequently that no 
title to such easement or right-of-way ever vestdd in the 
defendant herein; and, further, that the deed of defendant 
herein to plaintiff did not vest any title in plaintiff to 
such easement or right-of-way.” 

A few days after the decision of the Circuit Cqurt was 
rendered, plaintiff served on defendant notice to j come in 
and defend this litigation under its covenant. Thgt notice 
expressly stated: 44 We desire to give notice to the jHousing 
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Corporation or its successor that the matter of title is now 
in litigation in the Virginia court at the instance of the 
original owner * * (Italics ours.) It was only 

the question of title that the defendant was called upon 
to defend. 

To state the situation a little differently: The title of 
defendant to the easement had been adjudged to be bad. 
Notice of that decision was given defendant by plaintiff. 
Demand was made on defendant to defend the litigation, 
under the covenant. Then and there, the defendant was 
called upon to elect whether it would or would not carry 
out its covenant. It elected not to do so. 

To us it seems entirely clear that the breach of the 
covenant was initiated at that time; and that it occurred 
with respect of litigation involving the title to the ease¬ 
ment. 

All of which is respectfully submitted. 

Guy B. Hazelgrove, 

Guy Mason, 

W. W. Spalding, 

Counsel for Appellant. 
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